                                                                                                                                                                                                                 Typical Cases of Guangdong Courts Involving Cross-Border Disputes in Guangdong-Hong Kong-Macao Greater Bay Area

Zhuang vs. Wen*shou et alia a Case of Dispute Over Guarantee Contract 

——Adopting the legal opinion of a Hong Kong lawyer in resolving a commercial dispute involving Hong Kong residents
Basic Facts of the Case

In 2008, the Hong Kong resident Wen*tai borrowed RMB 1 million from the mainland resident Xie for one month and another mainland resident Zhuang tendered guarantee for it. When the term of borrowing expired, Wen*tai failed to repay the principal and interest of the loan. Zhuang as guarantor had to perform the liability of guarantee to Xie and paid back all the principal and interest. In 2014, Wen*tai died of an accident. As the debt had not been paid off, Zhuang filed a lawsuit to the People’s Court of Qianhai Cooperation Zone in Shenzhen (“Court”) against the inheritors of Wen*tai—Wen*shou and Wen*guang for requiring the two Hong Kong residents to repay the principal and interest of the loan totaling RMB 1.5 million. 
(2) Results of the Judgment

The Court reviewed the case and held that, as the habitual residence of the decedent .Wen*tai before his death was in Hong Kong Special Administration Region, Hong Kong laws shall be applied to address the issue of inheritance relationship according to Article 31 of the Law of the People’s Republic of China on Application of Law for Civil Legal Relations Concerning Foreign Elements. The Court authorized a senior lawyer of a Hong Kong law firm to issue a legal opinion. According to the laws and interpretations ascertained by the legal opinion, Wen*shou and Wen*guang are ineligible to be the defendants of the case and the suit is untenable, though Zhuang does have a cause of action and the suit has not yet gone beyond the time limit. The Court explained to Zhuang about the ascertained laws and provided Zhuang with result prediction of confirming the lawsuit qualification according to the applicable Hong Kong laws. Then, Zhuang requested to withdraw the suit and the Court approved the request. 

(3) Typical Significance 

In the process of its ex officio ascertainment of extraterritorial laws, the people’s court authorized an expert of extraterritorial law to explain the relevant laws and guided the plaintiff through the evaluation of the case handling, which increased the predictability of the judgment results and helped the plaintiff exercise his litigious right reasonably. 

Zhentong Company vs. Xiecheng Company in a Case of Dispute Over a Processing Contract

——Confirming the extraterritorial effect of commercial dispute mediation by a Hong Kong mediator

(1) Basic Facts of the Case

In 2015, Zhentong (HK) Steel Structure Equipment Limited (“Zhentong Company”) and Xiecheng Drill Rod Factory Co., Ltd. (“Xiecheng Company”) signed a processing contract of steel structure which stipulates that Zhentong Company shall provide products and processing service and Xiecheng Company shall pay the processing contract price. Both parties then made settlement and signed the statement of settlement. As a dispute arising between the parties for the performance of the processing contract, Zhentong Company filed a lawsuit to the Court against Xiecheng Company for requiring it to pay the contract price and interest. Both parties are companies registered in Hong Kong and they expressed their intentions to have the mediation implemented in Hong Kong during the hearing of the case. To this end, the Court entrusted the mediation to Qianhai Lawyer Mediation Organization and Hong Kong lawyers through Qianhai “Belt & Road” International Commercial Litigation and Mediation Center. The mediator had called together twice the parties and their lawyers in a Hong Kong law firm for mediation according to the applicable Hong Kong laws and the parties at last entered into a mediation agreement. 

Results of Mediation

The Court prepared a paper of civil mediation for confirmation after reviewing the voluntariness and legality of entering into a mediation agreement and the lawfulness of the mediation process. 

(3) Typical Significance 

After soliciting the opinions of the litigation party, the Court allowed the parties to select a method more favorable for dispute resolution in virtue of the social resources both from the mainland and Hong Kong to resolve the cross-border commercial dispute. 

Yongshen Company vs. Yuefei Company in a Case of Dispute Over the Liability for Damage of Vessels Collision 

——Determining the liability of inland vessels collision in the waters of Macao

(1) Basic Facts of the Case

Both Yue Zhao Qing Huo 9028 and Bo Yun 882 are inland river vessels and ratified in the class-A navigation areas of inland rivers. On May 3, 2014, the two vessels met near navigation mark No. 15 of Nobre de Carvalho Bridge in Macao waterway and collided between navigation marks No. 14 and No. 15. The collision caused a small indentation and a crack on the port side of Bo Yun 882 and damages to the sand suction pipe hung on the port side of Yue Zhao Qing Huo 9028. Bo Yun 882 touched upon the warning handrail of the bridge connected with the pile of navigation mark No. 14, breaking part of handrail and causing it to fall into water. The Transport and Public Works Bureau of Macao Special Administration Region issued an official document indicating that the owner of Bo Yun 882 had compensated for the loss caused to the navigation mark facility. Wanzai Maritime Division of Zhuhai Maritime Safety Administration issued the Conclusion of Investigations, which believes that the two vessels shall bear equal liability for the collision and their owners may respectively claim against the other party for the loss. 

(2) Results of the Judgment

In its first-instance hearing, Guangzhou Maritime Court (“GMC”) held that the two parties of the case are both mainland enterprises, thus the mainland court shall have jurisdiction over the case. Since the collision took place in the waters of Macao, the liability may be judged as per the Convention on the International Regulation for Preventing Collisions at Sea, 1972. Both vessels violated the convention and their fault for the accident were equal. Therefore, they shall each bear 50% of the liability for the accident. On the basis of ascertaining the loss of each party, GMC ordered the parties to compensate for the vessel loss of the other party as per the ratio of liability. After the judgment, both parties appealed against the judgment. In its second-instance judgment, the High People’s Court of Guangdong Province dismissed the appeal and affirmed the original judgment. 
Typical Significance 

By confirming the evidentiary effect of the official document of Macao SAR according to the law and consulting the investigation report of the maritime department, GMC determined the liability for the collision taking place in the waterway under the jurisdiction of Macao and the amount of loss. 

Macao Koi Kei Company vs. Zhuhai Aoren Island Company in a Case of Dispute Over the Violation of the Exclusive Right to Use Trademark

——Protecting the Macao enterprise’s exclusive right to use its trademark registered in the mainland

(1) Basic Facts of the Case

The Macao enterprise Koi Kei Food Limited (“Macao Koi Kei”)registered its trademark “Koi Kei”in the Trademark Office of the State Administration for Industry and Commerce. Zhuhai Aoren Island Company(“ZAIC”) is an enterprise established in Zhuhai in 2006 and it sells in Zhuhai the food products that bear the printed words of “Koi Kei”, “Koi Kei Company” and “Mainland general agent: Zhuhai Aoren Island Company”. These products are same as commodities approved by Macao Koi Kei, but they are not authorized by Macao Koi Kei. After buying the products in the shop operated by a mainland resident Wang*wu in the capacity of a general consumer, the agent of Macao Koi Kei initiated legal proceedings, requesting ZAIC and Wang*wu to stop the act of infringement and make compensation to Macao Koi Kei for the loss caused by their infringement and fees for reasonably maintaining its legal rights. 

(2) Results of the Judgment

In its first-instance judgment, the People’s Court of Xiangzhou District, Zhuhai adjudicated that ZAIC and Wang*wu shall stop their sales of the products bearing the printed words of “Koi Kei” or “Koi Kei Food Limited” and bear the liability for compensation. Both Macao Koi Kei and ZAIC appealed against the judgment. In its second-instance hearing, Zhuhai Intermediate People’s Court held that ZAIC had used a trademark that is the same as the registered trademark of Koi Kei on similar commodities and highlighted the use of the written mark “Koi Kei”, which was enough to cause the relevant public to wrongly identify the source of the commodities bearing the words “Koi Kei” that are sold by ZAIC and Wang*wu. Therefore, ZAIC and Wang*wu constituted infringement of the exclusive right to use the registered trademark. The People’s Court judged that ZAIC and Wang*wu shall stop the sales of the food products bearing the printed words of “Koi Kei” and “Koi Kei Food Limited” and respectively compensate for the losses of Macao Koi Kei. 

(3) Typical Significance 

The people’s court safeguarded the Macao enterprise’s exclusive right to use its trademark registered in the mainland, reflecting the equal protection given to the intellectual property right enjoyed by the commercial subjects in Guangdong, Hong Kong and Macao. 

Case Involving Beijing Leather Factory Company Applying for Bankruptcy Liquidation of Gangjing Fur & Leather Factory Company

——Allowing the Hong Kong enterprise to apply for bankruptcy of its mainland subsidiary

Basic Facts of the Case

The Hong Kong enterprise Beijing Leather Factory ( Hong Kong ) Limited (“BLF”) is the sole shareholder of its mainland enterprise Gangjing Fur & Leather Factory (Shenzhen)Co., Ltd. (“Gangjing”). In 2018, BLF applied to the court for bankruptcy liquidation of Gangjing in the capacity of the creditor of Gangjing and provided evidences including the payment vouchers, collection receipts and letters of requesting payment between BLF and Gangjing. Gangjing argued that it was not behind in any payment to BLF, but the audit report Gangjing submitted shows that its assets are insufficient to clear all its debts.

(2) Results of the Judgment

In its first-instance hearing, Shenzhen Intermediate Court held that, given that Gangjing raised an objection on whether or not it had a debtor-creditor relationship with BLF, it is inadvisable to accept the application filed by BLF. Therefore, the application for bankruptcy liquidation was rejected. BLF appealed against the decision. In its second-instance hearing, the High People’s Court of Guangdong Province held that BLF had already provided relevant evidences proving its debtor-creditor relationship with Gangjing. The existing evidences also show that the assets of Gangjing are insufficient to clear its debts and BLF has the qualification to apply for bankruptcy liquidation of Gangjing. Therefore, the High Court adjudicated that the first-instance decision shall be revoked and ordered the first-instance court to accept the case. 

(3) Typical Significance 

The people’s court allowed the Hong Kong enterprise to apply for bankruptcy liquidation of its mainland subsidiary, improving the mechanism for the law-based withdrawal of market entities from the market. 

Ge vs. Zhen*chang et al in a Case of Objection to enforcement

——Protecting the contingent right for property right of the house purchased by Hong Kong residents in the Greater Bay Area

(1) Basic Facts of the Case

Zhen*chang, a Hong Kong resident, bought a housing property in Zhuhai in 1994 and fulfilled pre-purchase registration in 2002. He entrusted Xiangzhou Economic and Technological Development Co., Ltd. (“XETDC”) in Zhuhai Special Economic Zone to use his house for rent. As the land transfer price of the house property was not paid and the house didn’t pass the fire control acceptance, Zhen *chang had not gone through the formalities for the transfer of property right after buying the house. For the dispute over investment between XETDC and Ge, Zhuhai Intermediate Court judged in 1996 that XETDC shall refund the sum invested to Ge. During the enforcement of the judgment, the Court seized the property bought by Zhen *chang who raised an objection to the seizure. The Court decided to terminate the enforcement. Later, Ge challenged the objection to enforcement and requested to resume the enforcement of the house property. 

(2) Results of the Judgment

In its first-instance hearing, Zhuhai Intermediate Court found that Zhen *chang had already signed the contract for buying the house property before Ge applied to the court for the enforcement and taking into effect of the judgment. Zhen *chang had no fault for the failure to get the certificate of title due to absence of necessary conditions. For this case involving house property, Zhen *chang enjoyed contingent right for the property right which is sufficient to exclude enforcement in another case. Therefore, the claim of Ge was rejected. Later, Ge appealed against the judgment. The High People’s Court of Guangdong Province dismissed the appeal in its second-instance judgment and affirmed the original judgment. 

(3) Typical Significance 

The people’s court confirmed the contingent right for property right of a real estate buyer with no fault and protected Hong Kong residents’ legitimate rights and interests for purchasing properties in the mainland. 

Case of Farenco Shipping PTE. LTD. Applying for Property Preservation

——Approving the application for recognition and enforcement of property preservation before the arbitration award by Hong Kong arbitral tribunal

Basic Facts of the Case

On September 28, 2018, the arbitral tribunal of HKSAR made an arbitration award on the dispute of the chartering contract between Farenco Shipping PTE. LTD. (“Farenco Company”) and Eastern Ocean Transportation Co., LTD., a Hong Kong enterprise (“Eastern Ocean Company”). According to the arbitration, Eastern Ocean Company shall pay Farenco Company the legal fees of USD 225303.9, HKD 1016615 and interest for the first arbitration, and the legal fee of HKD 90000 and interest for the second arbitration. Before the court accepted the application for recognition and enforcement of the arbitration, Farenco Company applied to Guangzhou Maritime Court for freezing the deposit of USD 281491.7 in the account opened by Eastern Ocean Company in Shenzhen Head Office of China Merchants Bank Co., Ltd. Guangdong Branch of China Ping’an Property Insurance Co., Ltd. issued a letter of guarantee for the preservation and guaranteed to bear the liability of compensation for any loss caused by the mistake in the application for preservation to Eastern Ocean Company or any third party. 

(2) Results of the Judgment

Guangzhou Maritime Court reviewed the case and held that the applicant Farenco Company requested the court to preserve the relevant properties for the respondent East Sea Company before the court accepted the application for recognition and enforcement of the arbitration award by Hong Kong arbitral tribunal and provided sufficient and valid guarantee, which meets the requirements for mutual recognition and enforcement of arbitration award arrangements. Therefore, the court ruled to approve the request. The ruling has taken effect as all parties of the case didn’t apply for reconsideration.

(3) Typical Significance 

Before accepting the application for recognition and enforcement of the arbitration award by an arbitral institution outside Guangdong-Hong Kong-Macao Greater Bay Area, the people’s court approved the party’s application for the preservation of properties, thus expanding the scope of the judicial collaboration in Guangdong, Hong Kong and Macao. 

Case of Water Solutions (Hong Kong), Limited Applying for Recognition and enforcement of Foreign Arbitration Award

——Recognizing and enforcing foreign arbitration award as per treaty obligations

Basic Facts of the Case

A dispute arose between Water Solutions (Hong Kong), Limited (“WSL HK”), and Hongbai Industrial Co., Ltd. (“Hongbai Taiwan”) and Hongbai Household Electrical Appliances (Shenzhen) Co., Ltd. (“Hongbai Shenzhen”) due to the performance of Manufacturing and Supply Agreement. On October 14, 2015, the International Arbitral Tribunal of the International Centre for Dispute Resolution (“ICDR”) of the American Arbitration Association made a final award in Los Angeles, California. On March 15, 2016, WSL HK applied to Shenzhen Intermediate People’s Court for recognition and enforcement of the arbitration award in respect of the content that Hongbai Shenzhen shall pay RMB 26721804.28 to WSL HK. Hongbai Shenzhen applied for not enforcing the foreign arbitration award and claimed that Hongbai Taiwan had filed a lawsuit to an American court for invalidating and not enforcing the arbitration award and Shenzhen Intermediate People’s Court shall suspend the review of the case. WSL HK requested Shenzhen Intermediate People’s Court to order Hongbai Shenzhen to provide guarantee for its request to suspend the review of the case. The court notified Hongbai Shenzhen to provide RMB 26721804.28 as guarantee within a given time limit, but Hongbai Shenzhen failed to comply. 

(2) Results of the Judgment

Shenzhen Intermediate People’s Court reviewed the case and held that as the business place of Hongbai Shenzhen is in Shenzhen, it has the jurisdiction over the case. Since both China and the United States are parties to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards(New York Convention), this case shall be applicable to and reviewed under Article 5 of New York Convention. The review showed that the related arbitration agreement was valid and the entire arbitration procedure was promptly made known to Hongbai Shenzhen via a notice served thereupon. There was no flaw in the arbitration procedure. Although Hongbai Taiwan filed a lawsuit of invalidating and not enforcing the arbitration award to an American court, there were no evidences to prove that the arbitration award would be canceled by the American court. Hongbai Shenzhen did not provide guarantee for its request to suspend the hearing of the case, which does not meet the condition for the suspending of enforcement stipulated in Article 6 of New York Convention. Thus it ruled to recognize and enforce part of the arbitration award about Hongbai Shenzhen. The ruling has taken effect as all parties of the case didn’t apply for reconsideration.

(3) Typical Significance 

The people’s court gave equal protection to the enterprises in Guangdong-Hong Kong-Macao Greater Bay Area according to the applicable provisions of an international convention, which can facilitate the final resolution to cross-border commercial disputes. 

IX. Hop Lee Company vs. Zhuhai Real Estate Registration Center in a Case of Dispute Over the Administrative Registration of Housing 

——Approving the request of a Macao enterprise to change the registration of its mainland real property

(1) Basic Facts of the Case

In 2012, Yongheng Real Estate Co., Ltd. (“Yongheng”), a joint venture of Macao and the mainland in Zhuhai Special Economic Zone, was liquidated and written off. After Yongheng’s debts were cleared off, the Liquidation Committee decided to distribute one of the remaining properties Zhuhai Fudu Gardento its Macao partner Hop Lee Construction and Engineering Company (“Hop Lee”),but the procedures for transfer registration had not been handled. In 2014, Zhuhai Real Estate Registration Center (“Center”) sent an inquiry letter to the planning department before changing the residence area in the“ Description” column of the Certificate of Title to Commodity Housing Property from“20113.86 square meters” to “19162.43 square meters”(in the original place); adding the content of “951.43 square meters of three-storey empty space and mechanical floor” in the “Description” column; changing the content of “three-storey house for own use” in the Result Table of Calculated Area into “empty space and mechanical floor” (in the original place). The Center affixed the special seal for confirmation of rights upon all the three corrections. After learning about the situation, Hop Lee filed an administrative suit to the People’s Court of Xiangzhou District, Zhuhai for cancellation of the changed registration. 

(2) Results of the Judgment

In its first-instance hearing, the court held that the “residence” belongs to the owner exclusively, while the “empty space and mechanical floor” are shared by the owner. The registration corrections in this case directly affect the ownership of the house property. The Center knew that Yongheng, the owner of the house, had already been written off at the time of the initial registration and the corresponding rights related to the house property had passed on to Hop Lee, but the Center did not tell Hop Lee about the facts and causes before the correction of registration and hear its representations and arguments, nor informed Hop Lee after the correction of registration. The Center made a mistake in its application of laws and regulations and violated the statutory procedure. Therefore, the court decided to cancel the correction of registration made by the Center in the Certificate of Title to Commodity Housing Property and the Result Table of Calculated Area. The Center appealed against the judgment. In its second-instance judgment, Zhuhai Intermediate People’s Court dismissed the appeal and affirmed the original judgment. 
(3)Typical Significance 

Based on the fact of inherited property right in the cross-border cooperation between a Macao enterprise and a mainland enterprise, the courts confirmed that the Macao enterprise has the right to require the mainland administrative authorities to fairly protect its legitimate rights and interests through administrative litigation. 

X. Marine & Fishery Bureau vs. Peng *quan et al in a Case of Dispute Over the Responsibility for Polluting Marine Environment 

——Determining the responsibility for infringement in the public interest litigation for the marine environment in Guangdong-Hong Kong-Macao Greater Bay Area

Basic Facts of the Case

From July to August 2016, mainland residents Peng *quan, Feng *lin, He *sheng, He *sen and Yuan *sheng used ships to transport rubbishes from the wharf in Zhongtong Town, Dongguan City to the dike around beacon light No. 12 in the eastern sea-leading channel at Hengmeng, Minzhong Town, Zhongshan City and dump them there for seeking illegal benefits under the pretext of heightening and consolidating the dike. According to assessment by the South China Environmental Scientific Research Institute of the Ministry of Environmental Protection, the rubbishes contain certain toxic and harmful substances and the leachate of the rubbishes polluted the sea, causing economic losses of RMB 3862716.5 and costs of RMB 3751941.78for ecological rehabilitation. Zhongshan Marine & Fishery Bureau filed a lawsuit against Peng *quan et al, requiring them to compensate for the costs of ecological rehabilitation and the economic losses. Zhongshan People’s Procuratorate supported the public prosecution in accordance with Article 55 of the Civil Procedure Law. 

(2) Results of the Judgment

In its first-instance hearing, Guangzhou Maritime Court held that the rubbishes dumped by Peng *quan et al had polluted the marine environment. Zhongshan Marine & Fishery Bureau responsible for the protection and restoration of marine environment has the right to file this lawsuit. Zhongshan People’s Procuratorate may support the prosecution according to law; the acts of Peng *quan et al constituted joint infringement of polluting the environment. Therefore, Peng *quan, Feng *lin, He *sheng, He *sen and Yuan *sheng shall pay RMB 7.8 million as compensation for the restoration costs and economic losses, Yuan *sheng shall bear joint and several liability for compensation within the scope of environmental damage implemented under his participation and the compensation shall be handed over to the national treasury for restoration of the damaged ecological environment. Yuan *sheng appealed against the judgment. As Yuan *sheng failed to pay the fee for acceptance of second-instance case within the time limit, the High People’s Court of Guangdong Province treated the failure as his automatic withdrawal of appeal and the first-instance judgment became valid. 

(3) Typical Significance 

In accordance with the Civil Procedure Law of the People’s Republic of China as amended, the people’s courts support the competent administrative department in initiating public litigation for protection of marine ecological environment and strictly protecting the marine ecological environment of Guangdong-Hong Kong-Macao Greater Bay Area according to law.

XI. Zhao *ting vs. Lin *yi in a Case of Dispute Over Contract Invalidation 

——Confirming the validity of the donation of mainland house property by a Hong Kong couple

(1) Basic Facts of the Case

Zhao *ting and Lin *liang registered for marriage in Sihui in 1992. In 1997, Lin *liang signed an agreement with the government of a town in Sihui to transfer a four-storey building. In 2000, Lin *liang obtained the status of Hong Kong resident. In 2002, Zhao *ting and Lin *liang divorced by agreement without dividing the above house property. In 2003, Zhao *ting and Lin *liang registered for marriage in HKSAR. Later, Zhao *ting obtained the status of Hong Kong resident. The couple mainly lived in the mainland. In 2015, Lin *liang signed a contract for sale of house property with his younger sister Lin *yi (a Hong Kong resident) and agreed to transfer the above house property to Lin *yi. After the execution of the contract, the house property was registered under the name of Lin *yi, though Lin *yi did not pay the transferred money. In 2016, Lin *liang died of disease. Zhao *ting filed a lawsuit to Zhaoqing Intermediate People’s Court, accusing Lin *liang of damaging her interests by donating the joint property of the couple to Lin *yi and requesting the court to invalidate the donation contract and order Lin *yi to return the house property. 

(2) Results of the Judgment

In its first-instance judgment, Zhaoqing Intermediate People’s Court confirmed that the donation contract is invalid. Lin *yi appealed against the judgment. In its second-instance hearing, the High People’s Court of Guangdong Province held that as Zhao *ting and Lin *liang are both residents of HKSAR, under Article 24 of the Law of the People’s Republic of China on the Application of Laws in Foreign-related Civil Relations, whether or not the involved house property is the joint property of the couple shall be determined through the application of the laws of their habitual residence, i.e. mainland laws.The involved house property was obtained by Zhao *ting and Lin *liang during the existence of their man-wife relationship and is part of their joint property. The place where the donation contract was signed and performed as well as the location of the house property are both in the mainland and most closely related to the mainland; under Article 41 of the above law, mainland laws shall be applied to solve the problems about the validity of the contract. Lin *liang unilaterally donated the house property to Lin *yi without the consent of Zhao *ting and Lin *yi should know the status of ownership of the house property. The donation contract signed by the two persons damaged the legitimate interests of Zhao *ting and shall be invalidated. Therefore, the second-instance judgment rejected the appeal and affirmed the original judgment. 

(3) Typical Significance 

The people’s courts confirmed according to law the validity of a contract signed by a Hong Kong resident in the mainland to donate a house property, thus defusing the civil dispute arising due to the conflict of laws in the two places of Guangdong and Hong Kong. 

XII. Xie *fang vs. Berlin Company in a Case of Labor Dispute 

——Determining the validity of a cross-border worker’s signing two labor contracts

Basic Facts of the Case

Bolian Engineering (Macao) Limited (“Macao Bolian Company”) is the sole shareholder of Berlin Engineering (Hengqin) Co., Ltd. (“Berlin Company”). Before December 2016, the legal representative of Zhuhai Bolian Construction Engineering Co., Ltd. (“Zhuhai Bolian Company”) and the legal representative of Bolian is the same person. Mainland resident Xie *fang had signed a labor contract with Zhuhai Bolian Company and Macao Bolian Company from 2014 to 2017. Within the term of the labor contract signed with Macao Bolian Company, the employer of Xie *fang’s social security record is Zhuhai Bolian Company. In July 2017, Xie *fang was employed by Berlin Company. Xie *fang requested Berlin Company to count in her length of service in Zhuhai Bolian Company, but Berlin Company turned down the request and the parties did not sign a labor contract. Xie *fang initiated legal proceedings requiring Berlin Company and Zhuhai Bolian Company to pay economic compensation. 

(2) Results of the Judgment

In its first-instance hearing, the People’s Court of Hengqin New District, Zhuhai held that: Considering that the employer and its related enterprises signed the labor contract with the laborer in turn, it shall be concluded that the laborer was arranged by the original employer to work with the new employer not because of her own reasons. As Zhuhai Bolian Company, Macao BolianCompany and Berlin Company are all related enterprises, Xie *fang’s length of service at the original employers including Zhuhai Bolian Company and Macao Bolian Company, shall be counted in when her labor relationship with Berlin Company was terminated. Therefore, the court judged that Berlin shall pay economic compensation. The first-instance judgment has become legally effective as no party appealed against it. 

(3) Typical Significance 

The people’s court examined according to law the labor relationship arising out of the two labor contracts signed by an labor with related enterprises in turn, thus safeguarding the legitimate rights and interests of cross-border workers. 

XIII. Youcheng Company vs. Qiuchang Sub-district Office in a Case of Administrative Dispute Over Replacement of Land Ownership and Land Planning 

——Determining the right of Hong Kong enterprise to use state-owned land in the mainland

Basic Facts of the Case

In 1998, Hong Kong Youcheng Company (“Youcheng”) obtained the right to use a land of 68919 square meters in a certain part of Huizhou City by signing a contract for transfer of state-owned land use right with the original Huiyang State Land and Resources Bureau. Youcheng has obtained the certificate of state-owned land use right and the license for construction land planning for a 18919-square-meter area of the above-mentioned land, but has not yet started tocarry out development and construction of the land. In 2005, Qiuchang Sub-district Office under the people’s government of Huizhou District, Huizhou (“Office”) affixed its seal on the red line map of the land to confirm that the a 24704-sqaure-meter area of the land within the red line is the land returned to Niuling Group of Weibu Village. Therefore, the group believed that they had the ownership of the right to use the above land and leased out the land to a party not involved in the case. Youcheng believed that the act of the Office infringed its land use right and filed an administrative suit to the People’s Court of Boluo County.  

(2) Results of the Judgment

In its first-instance hearing, the court held that: In accordance with the land management law and its regulations for implementation, the local people’s government at county or higher level shall make announcements and organize the implementation for the land expropriated by the state; after the plan for land expropriation is approved according to law, the people’s government of the city or county where the expropriated land is located shall organize the implementation. The Office’s act of affixing its seal on the red line map of the land is the confirmation of the nature and ownership of the land within the scope of the red line map, which obviously constitute an ineligible subject and an excess of powers, so the act is invalid. Therefore, the court made a judgment to confirm that the administrative act committed by the Office to affix its seal on the red line map of the land of Niuling Villager Group in Weibu Village is invalid and ordered the Office to take corresponding remedial measures. The Office appealed against the judgment. In its second-instance judgment, the Intermediate People’s Court of Huizhou dismissed the appeal and affirmed the original judgment. 

(3) Typical Significance 

The people’s courts examined according to law the act committed ultra vires by administrative authorities and ruled that the administrative authorities shall take remedial measures to protect the right of Hong Kong enterprises to use the state-owned land in the mainland. 

XIV. Du *feng vs. Li *ying in a Case of Dispute Over a Cooperation Contract  

——Determining the validity of the license for practicing of mainland medical institution leased by Hong Kong resident

(1) Basic Facts of the Case

The Hong Kong resident Du *feng and Shenzhen Alice Medical Cosmetical Hospital (“Alice Hospital”) entered into a Cooperation Agreement, under which Alice Hospital shall purchase a shop to provide outpatient service and obtain the business license for the service, while Du *feng shall purchase equipment and make advance payment of cooperation fees. Then, Du *feng signed a Subsidiary Agreement with a Hong Kong resident Li *ying, under which Li *ying shall obtain a three-year medical license for Du *feng on behalf of herself and Alice Hospital so that the Hong Kong doctor can practice medicine in the mainland. After execution of the agreement, Du *feng paid RMB 8.64 million to Alice Hospital. Alice Hospital had obtained the certificate of approving an enterprise invested by Hong Kong and Macao compatriots and the certificate of approving the establishment of medical institution, fulfilled the formalities for industrial and commercial registration, leased and decorated the shop, but did not deliver it to Du *feng. Later, Du *feng filed a suit to the People’s Court of Futian District, Shenzhen on the ground that Alice Hospital and Li *ying constituted a fundamental breach of the agreement by failing to purchase a shop and deliver it for use. Du *feng requested the court to terminate the Cooperation Agreement and Subsidiary Agreement and required Alice Hospital and Li *ying to refund the principal and interest of the investment totaling RMB 8.64 million. 

(2) Results of the Judgment

In its first-instance hearing, the court held that as Alice Hospital had violated the agreement by failing to purchase a shop, it supported all the claims of Du *feng. Alice Hospital and Li *ying appealed against the judgment. In its second-instance hearing, Shenzhen Intermediate People’s Court held that as it had leased the shop for a period longer than the duration of mutual cooperation, Alice Hospital’s failure to purchase the shop as agreed did not constitute a fundamental breach of the agreement; Alice Hospital already had the qualifications for carrying out medical treatment activities and the request of Du *feng to terminate the agreement lacked factual basis. Therefore, the court canceled the first-instance judgment and dismissed the claims of Du *feng. After the judgment was made, Du *feng applied for retrial. The High People’s Court of Guangdong Province instructed the second-instance court to try the case again. In the retrial, Shenzhen Intermediate People’s Court held that the Cooperation Agreement and Subsidiary Agreement turned over a part of the medical site to Du *feng for independent operation of several medical departments and collected fees for use thereof, which is an act of disguised rental of the Practicing License of Medical Institutions and violated the provisions of the Regulations on Management of Medical Institutions. Therefore, the agreements shall be invalid. The high court decided to affirm the first-instance judgment about refunding RMB 8.64 million. The People’s Procuratorate of Guangdong Province appealed against the judgment of the High People’s Court of Guangdong Province on the basis of the supervision request from Alice Hospital and Li *ying. In its retrial, the High People’s Court of Guangdong Province held that the Cooperation Agreement and Subsidiary Agreement actually lend out the Practicing License of Medical Institutions of Alice Hospital in the name of cooperation, thus violating Articles 23 and 24 of mandatory provisions of the Regulations on Management of Medical Institutions.The Cooperation Agreement and the Subsidiary Agreement shall be invalid. Therefore, it ruled to affirm the judgment of the original retrial. 

(3) Typical Significance 

The people’s courts made negative evaluation on the acts of dodging medical supervision in the mainland by Hong Kong or Macao institutions and residents, which maintained the management order of the medical service market in the Greater Bay Area. 

XV. Macao Hongyun Company vs. Wu*xin and Other Shareholders in a Case of Dispute Over Shareholders’ Capital Contribution 

——Determining the validity of the agreement on mainland residents investing Macao  enterprises

(1) Basic Facts of the Case

The mainland resident Wu*xin and Macao Hongyun Tobacco Group Limited (“Macao Hongyun Company”) signed an Agreement for Equity Participation, which stipulated that, with the consent of all shareholders of Macao Hongyun Company, Wu*xin shall contribute RMB 11 million of share capital ba stages and in batches and the equity ratio accounted for 11% . The delinquent party shall pay to the performing party an amount doubling the sum of Wu*xin’s 11% equity as compensation. After execution of the agreement, Macao Hongyun Company held a shareholders’ meeting, where the mainland shareholder Wang *rong transferred the shares with a par value of MOP 107800 under her name to Wu *xin at the price of MOP107800. According to the Certificate of Commercial Registration of the Commercial and Movable Property Registry of Macao Special Administrative Region, Wu*xin was registered as a shareholder of Macao Hongyun Company at the price of MOP107800. Wu*xin did not make further capital contribution after investing RMB 2 million. Macao Hongyun Company issued a letter of reminder that requires Wu*xin to pay up the investment funds for equity participation, thus triggering this lawsuit. 

(2) Results of the Judgment

In its first-instance hearing, the People’s Court of Haizhu District, Guangzhou held that: This is a case of dispute over investment involving Macao shareholders. As he constituted a breach of the agreement by refusing to perform the obligation of investing RMB 11 million, Wu*xin shall pay a penalty of RMB 2.2 million to Macao Hongyun Company. In its second-instance hearing, Guangzhou Intermediate People’s Court held that the involved agreement shall be identified as an equity transfer agreement with Wang *rong as the transferor of the shares. Macao Hongyun Company had no right to hold Wu*xin accountable for breach of the agreement. Therefore, the court made a judgment to reject all the claims of Macao Hongyun Company. In its retrial, the High People’s Court of Guangdong Province held that Macao Hongyun Company and Wu*xin signed the Agreement for Equity Participation, which stipulates that Macao Hongyun Company would increase its capital and Wu*xin subscribed capital contribution to become a shareholder of Macao Hongyun Company and operate the company together with other shareholders. During the performance of the agreement, Wu*xin obtained the shares of Macao Hongyun Company by accepting the transferred shares of Wang *rong.The mode of performance made no change to the nature of the Agreement for Equity Participation, which shall be identified as an agreement for shareholder contribution. Wu*xin did not fulfill the obligation of contributing the capital after the summon exhortation, thus constituting a breach of agreement. Macao Hongyun Company may terminate the agreement according to law and require Wu*xin to pay a penalty. Therefore, the high court ruled to terminate the Agreement for Equity Participation and ordered Wu*xin to pay MOP 215600 to Macao Hongyun Company as penalty and return the 11% of the shares held by him to Wang *rong.

(3) Typical Significance 

As requested by the Macao enterprise, the people’s courts recognized according to law the validity of the shareholder contribution and the transfer of shares in cross-border investment, thus protecting the legitimate rights and interests of the Macao enterprise.

XVI. Xinguang Company vs. Zhongyi Company in a Case of Dispute over the Right of Rescission in Insolvency 

——Determining the validity of the cancellation of the reconciliation implementation agreement with a Macao enterprise by the receiver of a mainland enterprise

(1) Basic Facts of the Case

On June 25, 2013, the Macao enterprise Zhongyi Real Estate Co., Ltd. (“Zhongyi Company”), signed a reconciliation implementation agreement with the mainland enterprise Zhuhai Xinguang Group Co., Ltd.(“Zhuhai Xinguang”). On the basis of the agreement, Beijing No. 1 Intermediate People’s Court ruled that the house property under the name of Zhuhai Xinguang shall belong to Zhongyi Company and the formalities for registration of transferring the house property have already been fulfilled. On January 17, 2014, Zhuhai Intermediate People’s Court accepted the application filed by creditors for the bankruptcy and reorganization of Zhuhai Xinguang and designated a bankruptcy administrator. The administrator initiated legal proceedings to Zhuhhai Intermediate People’s Court and requested the court to confirm that the reconciliation implementation agreement signed by Zhongyi Company and Zhuhai Xinguang is invalid and order Zhongyi Company to return to Zhuhai Xinguang the house property transferred thereunder.

(2) Results of the Judgment

In its first-instance hearing, Zhuhhai Intermediate People’s Court held that the reconciliation agreement signed by Zhongyi Company and Zhuhai Xinguang involves a transaction conducted at an obviously low price within one year before the people’s court accepted the application filed by Zhuhai Xinguang for bankruptcy and reorganization. Therefore, it ruled to cancel the individual act of liquidation committed by Zhuhai Xinguang against Zhongyi Company under the reconciliation implementation agreement. Zhongyi Company appealed against the judgment. In its second-instance hearing, the High People’s Court of Guangdong Province held that: after the application for bankruptcy and reorganization was accepted by the people’s court, the implementation procedure of the related creditor shall be suspended. If the implementation has been completed, the parties may apply for implementation supervision against the ruling for implementation that has taken effect. The fact that Zhuhai Xinguang filed a separate suit without applying for implementation supervision against the ruling for implementation is in essence intended to negate the result of the ruling for implementation that has taken effect in a separate case,which does not meet the relevant provisions of the civil procedure law. Therefore, the court cancelled the first-instance judgment and dismissed the action of Zhuhai Xinguang.
(3) Typical Significance 

The people’s courts reviewed the suit about the right of bankruptcy rescission filed by the bankruptcy administrator of a mainland enterprise to cancel the ruling about implementation based on the reconciliation implementation agreement which has taken effect and confirmed that the judicial act of negating a ruling about implementation that has taken effect throughthe right of rescission does not meet the principles of civil action. 

XVII. Dongfang Hengtai Company vs. Huasheng Company in a Case of Enforcement Objection  

——A mainland enterprise’s recognition on the enforcement objection made by a Hong Kong enterprise as the applicant for enforcement

(1) Basic Facts of the Case

In the case involving unjustified profits between Shenzhen Dongfang Hengtai Commercial and Trade Development Co., Ltd. (“Dongfang Hengtai Company”) and Shenzhen Hualiantong Logistic Co., Ltd. (“Hualiantong Company”), the People’s Court of Nanshan District, Shenzhen made a judgment on September 7, 2017 and ordered Hualiantong Company to refund the amount to Dongfang Hengtai Company. While requesting the court to enforce the judgment, Dongfang Hengtai Company learned that a court judgment that has taken effect in another case ordered Hualiantong Company to pay freight to Huasheng (Hong Kong) Shipping Limited (“HK Huasheng Company”). Guangzhou Maritime Court (“GMC”) froze the deposits of Hualiantong Company during the enforcement procedure of the case. On March 5, 2018, Dongfang Hengtai Company filed this suit to request GMC to stop transferring the frozen deposits of Hualiantong Company to HK Huasheng Company.
(2) Results of the Judgment

In its first-instance hearing, GMC held that: the dispute between the parties during the enforcement belongs to a procedural problem and shall be addressed through the application of the legal provisions on mainland enforcement procedure. To support the suit it filed about the objection to enforcement involving an outsider, Dongfang Hengtai Company shall provide evidences proving that it enjoys civil rights and interests on the object of enforcement that are sufficient to exclude the enforcement and now it claims that the civil rights and interests enjoyed by Hualiantong Company, the party subject to enforcement, are the refund from Hualiantong Company as ordered by the judgment that has taken effect. They are creditor’s right in essence and insufficient to exclude the enforcement. Therefore, GMC dismissed the claims of Dongfang Hengtai Company. Dongfang Hengtai Company appealed against the judgment. The second-instance judgment of the Higher People’s Court of Guangdong Province dismissed the appeal and affirmed the original judgment. 

(3) Typical Significance 

Through the application of the provisions of the Civil Procedure Law of the People’s Republic of China and other provisions, the courts examined the issues related to the enforcement procedure in cross-border commercial suits and clarified the standard for examining the objection raised by an outsider to the object of enforcement, thus protecting the legitimate rights and interests of the Hong Kong enterprise according to law. 

XVIII. Case of Li *wang Applying for Recognition and Enforcement of the Judgment by a Macao Court

——Recognizing and enforcing the content of a Macao criminal judgment about the compensation for property damage

Basic Facts of the Case

The mainland resident Mai *kai illegally embezzled in Macao HKD 4 million of the mainland resident Li *wang. On July 10, 2015, the Criminal Division of the Base Court of Macao Special Administrative Region convicted Mai *kai of abuse of trust and sentenced him to imprisonment for 2 years and 6 months according to Article 199.1 and 4b and Article 196.b of the Criminal Code of Macao and also ruled that Mai *kai shall pay HKD 4 million to Li *wang as compensation for the loss according to Article 74 of the Criminal Procedure Code of Macao. The court’s judgment of the criminal case wrote clearly that the “suspect” Mai *kai was legally summoned and he himself was absent and represented by an advocate at the trial. The above criminal case has gone through first-instance and second-instance procedures. The Secondary Court of Macao SAR made the judgment of“ dismissing the appeal” against the judgment about criminal and civil damages. The Certificate issued by the Criminal Division of the Base Court of Macao SAR proved that the related parties had been notified of the judgment which has taken effect. Although Mai *kai did not fulfill his obligation of civil compensation specified in the judgment, Macao SAR did not enforce the content of the judgment. On July 13, 2017, Li *wang applied to Foshan Intermediate People’s Court for recognition and enforcement of the content about civil compensation in the above judgment. 

(2) Results of the Judgment

Foshan Intermediate People’s Court reviewed the case and held that: This is a case about recognizing and enforcing a judgment by a court of Macao SAR and shall be reviewed in accordance with the Arrangements of the Supreme People’s Court for Mutual Recognition and Enforcement of the Commercial Judgments of Mainland and Macao Special Administrative Region (“Arrangements”). As the domicile of Mai *kai is in Foshan, Foshan Intermediate People’s Court has the jurisdiction over the case. The application of Li *wang for recognizing and enforcing the part about civil compensation in the involved criminal judgment falls into the scope of the civil and commercial judgments specified in the above Arrangements. Mai *kai was legally summoned and represented by an advocate in the litigation. Besides, the judgment has taken effect and notified to Mai *kai. The judgment is not under any circumstance ruling out recognition and enforcement as specified in the Arrangements. Thus, the court ruled to recognize and enforce the judgment about civil damages judged by the Base Court of Macao SAR in criminal case. The ruling has become effective as no party applied for reconsideration. 

(3) Typical Significance 

According to the scope of the civil and commercial judgments delimited in the arrangements for mutual recognition and enforcement of the commercial judgments of mainland and Macao, the people’s courts recognized and enforced the part about civil damages in the criminal judgment by a Macao court and promptly protect the legitimate rights and interests of the parties according to law. 

XIX. Zhang *he vs. Chen *zai in a Case of Dispute Over Equity Transfer

——Confirming the validity of the handling of an equity transfer agreement by mainland and Hong Kong residents under the autonomy of will

(1) Basic Facts of the Case

In 2014, the mainland resident Chen *zai signed an equity transfer agreement with Hong Kong residents Zhang *he, Liang *quan and Liang *tai. Under the agreement, the former shall transfer to the latter 50% of the shares of Shenyu Textile (Hong Kong) Limited (“HK Shenyu Company) held by him; Chen *zai promised that the operating profits of HK Shenyu Company and its subsidiary that were audited by an accounting firm from 2015 to 2017 would reach the particular targets respectively; otherwise, Zhang *he, Liang *quan and Liang *tai have the right to transfer the shares they hold to any third party or require Chen *zai to buy the shares transferred by the three persons at the original price and unconditionally accept and bear the fund possession cost incurred by the three persons’ paying for the equity transfer fund. Later, Chen *zai did not go through the formalities for equity change and did not make the operating profits of HK Shenyu Company meet the targets as stipulated in the agreement. On August 31, 2017, Zhang *he initiated legal proceedings to the court to rescind the agreement and require Chen *zai to refund the funds paid for equity transfer and bear the fund possession cost. 

(2) Results of the Judgment

In its first-instance hearing, Foshan Intermediate People’s Court held that: both Zhang *he and Chen *zai applied mainland laws during the hearing of the case. Therefore, this case shall be handled through the application of mainland laws. Both parties confirmed that the target shares of HK Shenyu Company have not been placed under the name of Zhang *he and Chen *zai did not provide evidence proving that HK Shenyu Company and its subsidiary had reached the established targets for operating profits within the time limit stipulated in the agreement. Chen *zai has constituted a breach of the agreement. Therefore, the court made a judgment to terminate the agreement and order Chen *zai to refund the amount paid for equity transfer and the fund possession cost. Chen *zai appealed against the judgment. The second-instance judgment of High People’s Court of Guangdong Province dismissed the appeal and affirmed the original judgment. 

(3) Typical Significance 

According to the principle of the autonomy of will in commercial activities, the people’s courts reasonably distributed the burden of proof in handling the cross-border commercial dispute and supported the request made by the party of Hong Kong to terminate the agreement, thus giving equal protection to the legitimate rights and interests of the parties of both Hong Kong and mainland. 

XX. Case ofNi *xiong Applying for Recognition of the Divorce Judgment by a Hong Kong Court

——Recognizing the part about divorce in the judgment by a Hong Kong court in a case of divorce involving a Hong Kong resident and a mainland resident

(1) Basic Facts of the Case

A regional court of HKSAR made a divorce judgment to the Hong Kong resident Ni *xiong and the mainland resident Feng in the divorce case. The judgment held that the marital relation between Ni *xiong and Fengset up on November 27, 2003 shall be terminated on June 16, 2008. Ni *xiong applied to Shenzhen Intermediate People’s Court for recognition of the above judgment. 

(2) Results of the Judgment

Shenzhen Intermediate People’s Court reviewed the case and held that: the divorce judgment of the divorce case between Ni *xiong and Feng (only include the part about divorce)made by the regional court of HKSARmeets the provisions of mainland laws about the conditions for recognizing the validity of judgment without violating the basic principles of mainland laws or damaging national sovereignty and security as well as public interests. Therefore, the court ruled to recognize the legal validity thereof. The ruling has taken effect as the parties did not apply for the reconsideration. 

(3) Typical Significance 

The court recognized the divorce judgment made by the Hong Kong court, which does not violate the public interests of the mainland. The practice provided a practical example for the mainland and HKSAR in signing the arrangement for mutual recognition and enforcement of the judgments of civil cases for marriage and family matters. 
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